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Fir John Lambert, Bart. Appellant. 
Sir Daniel o Carroll, Kt. Reſpondent. 


The Reſpondent's CAS R 


T HE Reſpondent and Fohn and Reney Carroll, his Brothers, Merchants in Paris, in 


the Year 1720, being acquainted with Sir Jobn Lambert, deceas'd, the Appel- 
lant's late Father, who was then in Partnerſhip with the Appellant, they deſired 
the ſaid Sir John Lambert, deceas'd, to buy for thein 1500 J. South Sea Stock. 

THAT in purſuance of ſuch Requeſt 1500 J. South Sea Stock was purchaſed for and 
in the Name of the Reſpondent, but remained in the Hands of the {aid Sir ohn Lam- 
bert, deceas'd, together with a Note of Lord Londonderry for 90, ivres, payable 
to the Reſpondent, which he depoſited with the ſaid Sir John Lambert, the Father, as 
a collateral Security for the Prime Coſt of the ſaid Stock; and the Reſpondent and 
his Brothers, the Merchants at Paris, order'd Sir 7ohn to give them an Account what the 
ſaid 1500 J. Stock coſt, together with the Commiſſion and Brokerage, and all Expences 
relating thereto ; and directed him to draw Bills on ſeyeral of their Correſpondents for 
the ſame, which amounted to 5222 J. 4 5. 1 d. which he accordingly did, and the ſaid 
Bills were honourably paid. 

THAT the Reſpondent on the 23d of June, 1720, contracted with the Duke of 
Portland for Sale of the ſaid 1500 J. Stock for 13,675 l. who transferred to the Appel- 
lant and his ſaid Father, being Partners, 500 J. South Sea Stock, and on the 26th of 
Auguſt following, by the Reſpondent's Direction, they transferred the 1500 J. Stock with 
the Midſummer Dividend to Conrade de Gols, who paid into their Hands 13,875 J. and 
no more; ſo that the Profits of the ſaid Stock amounted to about 8000 /. which by 
the Conſent of the Reſpondent and his Brothers was to be divided, one Molety to the 
Reſpondent, and the other Motety to Jobn and Reney Carroll, 

THAT the Appellant, or his ſaid Father, his then Partner, having alſo recciv'd 17501. 
and upwards of the ſaid Lord Londonderry's Note for 90, 00 Livres, the Refpondefit or- 
der'd the Appellant, or his ſaid Father, to pay to Fargus Farrel, a Merchant in London, 
15001. only, and no more, out of the Money in their Hands, towards diſcharging Bills 
that were drawn on him by the Reſpondent's Uncle Crean, a Banker at Madrid, for 
3000 J. and the Appellant; or his ſaid Father expreſſing their many Obligations to 
Crean, promiſed to advance the other 1500 J. in Satisfaction of the ſaid Bills for 3000 /. 
but inſtead thereof they advanced 1500 J. towards diſcharging of other Bills drawn on 
Farrel, by one Elcoma, at Amſterdam, without any Order or Conſent of the Reſpondent. 

THAT the ſaid Lamberts having in their Hands the 1750 J. of the Lord London- 
derry's ſaid Note, and being apprehenſive that the Reſpondent might draw that Mo- 
ney out of their Hands, they propoſed to buy for him 500 J. firſt South S Subſcrip- 
tion, and to draw on Mr. Crean and others for what Money ney ſhould advance 
for the Purchaſe thereof, above the ſaid: 17501. and before any Re-draughts could 
come back, to ſell it again for much more than it coſt, whereby a very conſiderable Pro- 
fit would acctue to the Reſpondent; and thereupon (as the Appellant and his Father 
pretended) they purchaſed about the 2d of June, 1720, 500 J. irſt Subſcription, for 
which they charged the Reſpondent Ag pac 7: Brokerage and Commiſſion Money) 
20821. 11 5s. 6 d. and they accordingly drew Bills on Crean and others for the Sum of 
1541 J. 5 s. being the Remainder above 1750 . they had receiv'd of Lord Londonder- 

's Note, 

* THAT the Appellant and his Father continuing in Partnerſhip together, about the 
firſt of July following, he ſold to the Reſpondent two Third Subſcriptions in the $9 
Sea Company, which he affirm'd was bought of one Godin, though in Fact thoſe 
Subſcriptions belong'd to the ſaid Partnerſhip, and Godin's Name was only made uſe 
of in Truſt for them, and to ſerve their Purpoſe; upon which, two Contracts were 
entred into between the ſaid Godin and the Reſpondent, whereby it was agreed, that 
each of them ſhould depoſite in the Hands of the Appellant's Father a 5cog/. Firſt 
Subſcription for Performance of each of their Contracts; and in Caſe either Perſon 
failed, he was to ſell ſuch Perſon's Subſcription to ſatisfy any Damage he ſhould ſuſtain 
thereby. 


THAT 


(2) | 
THAT afterwards the Reſpondent made ſeveral Applications to the Appellant's Fa- 
ther to ſell the ſaid 5001. Firſt Subſcription if he had really bought any ſuch, which 
at that Time would have yielded above 3500 J. but could never prevail on him fo 
to do, or to ſhew him the ſame, or give him the Number thereof, or to come to any 
Account whatſoever, *till about the fifth of October following, when the Appellant's late 
Father drew out an Account which was very ſhort and imperfect; and taking Advan- 
tage of the Reſpondent's Ignorance in Accounts, prevail'd on him to ſign it, and ſome 
Days after, the Appellant and his Father, then Partners, {ent the Reſpondent a Copy 
thereof ſignd by them; whereby the Ballance due to the Reſpondent, was about 7co /, 
THA the Reſpondent afterwards ſhewed the ſaid Account to ſeveral Merchants, 
who found the ſame to be very erroneous and unjuſt ; whereupon, he applied to the 
Appellant and his Father, to have the ſame re&itied, but they inſiſted it was a ſtated Ac- 
count, and the Reſpondent ſhould be bound thereby; whereupon the Reſpondent exhi- 
bited two Bills in the High Court of Chancery, one in Hillary Lerm, 1721, againſt the 
Appellant's Father, deceas'd, and Farrel, to be paid the 1500 /. which had been miſ- 
apply'd towards Payment of Elcoma's Bills inſtead of the Reſpondent's Uncle Crean's 
Bills as he directed; to which, they put in their Anſwers, and both of them confeſs'd 
dhe Miſapplicaton of the 1500 J. | 
The other BI was exhibited in Trinity Term following, againſt the Appellant and 
his Father, and John and Reney Caroll, to have the Account open'd, and to be paid the 
Sum of 3032 J. 11 f. 64. and to have his Moiety of the 1500 J. Stock; and that the 
Appellant and his Father might come to a General Account for all Sums receiv'd by 
them; to which Bill the Appellant and his faid Father put in thetr Antwers together, 


and confeſſed the buying the 1500 J. Som Sea Stock, which with Commiſſions and 


Brokerage came to 5222 J. 4 s. 1 d. for which they drew Bills, which were duly paid; 
and that they alſo receiv'd of the Duke of Portland 13,675 l. by the Reſpondent's Order, 
and they alſo admitted the Contracts with Godin, but t no where appear'd that Godin 
had made the like Depoſit which the Reſpondent did of 300 J. Firit Subfcription for 
the Performance thereof; and the Reſpondent afterwards having amended his Bill, the 
Appellant, and his Father, and Godin confeſs'd by their Anſwers likewiſe, that the 
two Third Subſcriptions belong'd, one Part to Godin, and the other to the Appellant 
and his Father. 


BOTH Cauſes being at Iſſue, and Witneſſes examined on both Sides, they came on 


to be heard before his Honour the Maſter of the Rolls the third of December 1722, who 
referr'd it to Maſter Lightboun, to take an Account of the Dealings and Jranſactions 
between the Reſpondent and the Appellant, and his Father and Godin, and if any 
Difficulties ſhould ariſe, to report the ſame Specially ; and the Account of the 5th of 
Ofober 1720, was to ſtand as a ſtated Account as to all the Items therein, but with Li- 
berty for the Reſpondent to falſify or ſurcharge the ſame: And as to the 1500 J. which 
the Reſpondent order'd the Appellant or his Father to advance out of the Montes in 
their Hands, towards Payment of the 3000 /. Bill drawn on Farrel by the Reſpondent's 
Uncle Cyan; the Maſter was to examine, whether that Money was apply'd to diſcharge 
Crean's Bills, or the Bills drawn by Elcoma, and to State how he found the fame ; and 
what . the Maſter ſhould find due from either Party to the other, was Decreed to be paid, 
and the Conſideration of Coſts was reſerved *till after the Maſter's Report; and the Re- 
ſpondent's Bills, as againſt the Defendants, the Carrolls and Farrels, were to ſtand 
diſmiſs'd, with Coſts to be taxed. | 

THAT ſoon after this Order was paſſed, Sir Fobn Lambert, the Appellant's Father, 
died, who left Dame Magdalen, his Widow, ſole Executrix, againſt whom the Reſpondenr 
brought his Bill of Revivor, and all the ſaid Proceedings were revived accordingly, 
That after ſeveral Attendances before the Maſter, on the 18th of July, 1723, the Ap- 
pellant obtained an Order on a Motion (bounded upon an Act of Parliament made in the 
7th Year of his late Majeſty's Reign, touching the late Dire&or's Eſtate) that the Bills and 
Proceedings in thoſe Cauſes, as far as they related to the Lady Lambert as Executrix to 


her late Huſband, ſhould be diſmiſſed ; but the Appellant being in Partnerſhip with 


his late Father, and equally concerned in Intereſt in the ſaid Tranſactions, as appeared 
by the Pleadings and Proots in the ſaid Cauſe, the ſaid Bills were retained againſt him. 


Mafter's Ree THAT after 50 ſeveral Attendances, and an expenſive Litigation before the ſaid 
port, March after, and hearing the Appellant's Counſel, who was the moſt Part preſent ; on the 


21, 1723. 


23d of March, 1723, the Maſter ſigned a Draught of his Report, which was Special 
throughout ; to which Report, the Appellant, to protract the Time for the Payment of 
what had been reported due to the Reſpondent, took fix Exceptions and the Reſpondent 
was thereby obliged to take three Exceptions, all which, together with the Special Matter 
of the Report, were argued before the Lord Chancellor on the 26th of Ju, 1724, who 
was then pleaſed to over-rule the Appellant's firſt Exception : And his ſecond Exception 


being, for that the ſaid Maſter had reported that a great Part of the Deceaſed Sir 70h. 
Lambert's 
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Lamber's-Anſwer, referred to by the Appellant (then the Defendant in the ſaid Caufe) 
appeared to the ſaid Maſter equally to contradict his own and his Son the Appellant's 
Letter to 7ohn and Reney Carral of the 6th of June, 1720, and a Letter to Crean and 
Company of the 29th of September, 1720 ; and alſo their Letter to Fohn Carroll of the 
7th of October, which Letters being wrote ſoon after the Tranſaction, and before an 
Diſpute aroſe thereupon, were ſatisfactory Proofs that the Reſpondent, the then Plaintif 
directed the 1500 J. to be advanced out of his own Caſh, then in the Appellant's Hands, 
towards diſcharging Crean's Bills, and that the Lamberts were both of them fully ſatisfied 
thereof when they wrote the ſaid Letters; upon which Exception, and upon the Appel- 
lant's zd and gqth Exceptions, his Lordſhip declared that there appeared to have been a 
Fraud put upon the Reſpondent by the Appellant and his Father, to get their own Bills 
paid; and therefore the Appellant ought not in the Account to be allowed the ſaid 1500 /. 
and Ordered, That the Maſter ſhould review his Report, and allow the Reſpondenr the 
1500 l. accordingly. As to the th Exception, relating only to the Sum of 831. 65. 8 4. 
his Lordſhip was pleaſed to allow the ſame ; but over-ruled the Appellant's 6th Excep- 
tion. And as to the Refpondent's firſt Exception to the ſaid Report, his Lordſhip declared 
that the Appellant, then Defendant, ought to anſwer for the ſaid 5co J. firſt Subſcription 
to the Reſpondent, the then Plaintiff, according to the current Price of the ſaid Subſcri p- 
tions, when the ſaid Sir Fobn Lambert, deceaſed, was deſired to {ell it, as aſcertained by 
the ſaid Maſter, and ordered the ſame accordingly ; but the faid Appellant & to ſtand 
in the Place of the Reſpondent, and to rete ive back from the Truſtees of the Eſtates of 
the late South Sea Directors, ſo far as the Eſtate of the late Sir Fobn Lambert is thereby 
made liable to the Reſpondent's Demands ; and it appeating by the ſaid Report, that the 
Appellant, and his Father Sir Fohn Lambert, deceaſed, were conſiderably indebted to the 
Reſpondent, who had been at great Expence for Recovery of his Demands ; his Lord- 
ſhip ordered that the Reſpondent ſhould have his Coſts of Suit which were reſerved 
upon the former Hearing, to be paid by the Appellant, which the Maſter was ordered 
to Tax, and which Coſts were afterwards taxed but at 214 J. whereas the Reſpondent 
expended above 1000 J. beſides the Trouble of ſeveral Years vexatious Litigation. 

THAT this Order was made fo long ago as the 20th of Jrly, 1724; and purſuant 
thereto, the Reſpondent's Coſts were taxed at 214 J. and the Appellant in Obedience to 
the ſaid Order, paid the Reſpondent what appeared due to him, together with the 
{aid Coſts, which he would not have ſubmitted to in Caſe he or his Council had then 
thought he had any juſt Reaſon to appeal therefrom. . 

BUT after five Years Acquieſcence under the ſaid Order, and paying the ſaid Money 
to the Reſpondent, the Appellant, the laſt Seſſion of Parliament, thought it to appeal from 
ſo much of the ſaid Order as relates to his anſwering to the Reſpondent the Price of the 
5001. firſt Subſcription, and alſo the ſaid Coſts : And prays that the Sim of 35001. 
being the Money allowed to the Reſpondent as the Value of the ſaid Subſcription and 
the {a1d Coſts, may be paid back to him by the Reſpondent, f 

THAT the Reſpondent humbly inſiſts the ſaid Order 1s juſt, and that there is no 
Foundation for this Appeal. 


FOR that the Appellant and his Father were then Partners together, and equally con- 
cerned in Intereſt, and had expreſs Orders from the Reſpondent to fell the ſaid Sub- 
ſcription, which they ought to have done; and the Appellant is charged with no 
more than the current Price of the ſaid Subſcription at the Time the ſame was or 
ought to have been ſold. ; 

OR that it manifeſtly appears from the Proofs taken in the Cauſe, and as the Lord 
Chancellor has declared in his ſaid Order, that the Appellant and his Father, who 
were Partners, had put a Fraud upon the Reſpondent, as their own Letters to the 
Carrolls and Crean, and their Anſwer upon Oath, plainly contradicted each other. 

FOR that the Reſpondent loſt above 1000 J. Intereſt- Money, for four Years; during 
which Time, the ſaid Sir John Lambert the Father, and the Appellant his Son, kept 
him out of his Money, no Part of which was allowed the Reſpondent by the {aid Or- 
der; and the greateſt Part of the Coſts of Suit which the Appellant complains of, 
was expended in Order to recover the 1500 J. in which Tranſaction there appears 
ſo much Fraud that the Appellant has not thought fit to appeal againſt the Payment 

of that Sum. 


IW herefore, and for the Reaſons mentioned in the ſaid Maſter's Report, 
and in Lord Chancellor's Order, the Reſpondent humbly hopes that 
the ſaid Proceedings aud Order, and ſubſequent Proceedings there- 
on ſhall be affirm'd, and that the Appellant's Appeal ſonll be diſmiſs d 
with Coſts. 


P. York, . 
C. Talbot, 


Sir John Lambert, Bart. Appellant. 
Sir Daniel o' Carroll, Kt. Reſpondent. 


The Reſpondent's CASE. 


Jo be heard at the Bar of the Houſe of 
Lonps, the Fifteenth Day of February, 
1730. 


